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Arising out of Order-in-Original No ZJ2409220299401 DT, 23,09.2022· issued py The
Assistant Commissioner, CGST, Division-VII, Ahmedabad South,... . . .
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Appellant ,' \R~spondent
The Assistant Commissioner of CGST, M/s. Biqn IMern~tional, l ·
Division-Vil, Ahmedabad South 16 8, 21id/Gaia~y Mall, .Nr. Haridas Park,

SateHJ.te, A!trpeijabad-380015 .
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Any person aggrieved by this Order-in-Appeal may file an a'ppeal to' the appropriate authority in the following
way. ·
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{i)

ii

National Bench or Regional Bench of Appellate Tribunal framed 'under GST Aet/CGST Act in the cases where
one of the issues involved relates to place of supply as.pie;$gctioh199(5).0fCGST Act, 2017. ·

State Bench or Area Bench of Appellate Tribunal frarhe&urrdet t3STAct/CGST,;Ll.ct ·other:-than, as mentioned in
para- (A)(i) above in terms of Section 109(7) orcsfA%4,g#.4 . : ., ; 1

•

(iii) Appeal to the Appellate Tribunal shall be filed as pres:ibgd.,under,Rule 140,9f,€GST, Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs, 0he lakn:of Ta~•'or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the'arfioiit of'fine; fee .o@penaltydeterriined in the order
appealed against, subJect to a maximum of Rs. Twenrtf-1Yi.'!h?.~5.a.nc;J,., · ;'······· ·· ··· '·· .... ' · ·-
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Appeal to be filed before Appellate Tribunal under Section 112(8) ofthe, CGSJ;A'ct, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee_and ;Penalty 'jr[sing'fr@mn- the ;impugned order, as is

admitted/accepted by the appellant, and · :. · '.· , .
(ii) A sum equal to twenty five per cent of the: remain.inrt,_... :i. ,1 • ,, .°.'. , Lc!ITIOHntof TaxJn_ dispute, in

addition to the amount paid under Section 107{6} of CGST Act, 2017, :arising from the said order, in
relatioh to which the a peal has been filed.:a i rgrc;' Js_ '@:;'it+

Aeal under section 1124) cot cosr Acea, 2orkif#iii iia tore w retevent
documents either electronically or a.s may be notifi.~~:'by,t.!fe;~~gl~tt..c!(i:A8P,~l!rte Tribunal in FORM GST APL-
02g9pron port/ as prescribed under ule 119.9f€99TR9l&)201.71and.$hall be accompanied by copyo t e or er appea e against wit m seven ays of I mg,rORM GS. 1. An-os:on me. .=% 34%%#£%%313:·

The Central Goods & Service Tax ( Ninth Removal 6,f Diffi ,c:Lllties) Ortler; 2 19 elated 03.12.2019 has provided
that the appeal to tribunal can be made within thr-ee-niohths0fr~m'-the.idate1'.of. c;ommLlnication-ofOrder or
date on which the President or the State President, .as the, case maybe' @f;the.AppellateTribunal enters
office, whichever is later. "[,,I' .: -.L, ,: : , · · i , , · ,
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Brief Facts of the Case:

The Assistant Commissioner, CGST,Division-VII Ahmedabad South

(hereinafter referred to as the 'Appellant/Department) in terms of. Review Order No.

73/2022-23 dated 15.03.2023 issued under Section 107 of the CGST Act, 2017, has

filed the present appeal offline in terms of Advisory No.9/2020 dated 24.09.2020 issued

by the Additional Director General (Systems), Bengaluru. The appeal is filed against

Order No. ZJ2409220299401 dated 12.09.2022 (hereinafter referred to as the

'Impugned Order') passed in Form-GST-RFD-06 by the Assistant Commissioner,

CGST, Division VII, Ahmedabad South (hereinafter referred to as the 'Adjudicating
Authority') sanctioning refund to M/s. Bion International, 16B, 2 Galaxy Mall, Nr.
Haridas Park, Satellite, Ahmedabad - 380015 (hereinafter referred to as 'the

appellant) has filed the following appeal against the Refund Sanction/Rejection Orders

(hereinafter referred as 'Impugned Orders') passed by the Assistant Commissioner,

CGST, Division - VIII, Ahmedabad South (hereinafter referred to as the 'Respondent). ()

2(i). Briefly stated the fact of the case is that the Respondent registered under

GSTN N0.24AAIFB2698H1ZB had filed refund claim of Rs.26,44,544/- for the period of

April'2022 for refund of ITC accumulated due to export of.goods/services without payment of

tax vide ARN No. AA240822004892D dated 02.08.2022. After due verification, the

Adjudicating Authority had found some discrepancies and issued SCN on 25.08.2022 for

Fs.26,44,544/- on the ground "other" (value of zero rated supplies is taken as
vi

3,490/- whereas it comes to Rs.2,06,89,513/-). The claimant had replied to the SCN

.2022 and accordingly, the Adjudicating Authority has sanctioned an amount of Rs.
e
• 4/- to the claimant vide impugned order dated 23.09.2022 in the form of GST-RFD

e respondent.

2(ii). During review of said refund claim it was observed by the Department/Appellant, that
the adjudicating authority had considered the high value of the turnover of zero rated supply

ie., Rs.2,79,83,490/-, which is the invoice value of the goods exported instead of the lower

value of goods exported ie., Rs.2,06,89,512/- which is FOB value as per the shipping bill.

Also, the invoice value is applicable in calculating Adjusted turnover and not FOB Value in
light of Rule 89 (4) of CGST Rules, 2017 read with sub-section (112) of Section 2 of CGST

Act, 2017 and as per para 47 of CBIC Circular No.125/44/2019-GST dated 18.11.2019.
Wherein it was clarified that during processing of refund claim, the value of goods declared in

the GST invoice and value in the corresponding shipping bill/bill of export should be

examined and the lower of the two values should be taken into account while calculating the
eligible amount of refund. Thus, taking the lower value of goods exported which is FOB value

as per shipping bill and applying formula for refund of export without payment of duty, the
admissible refund comes to Rs. 24,11,375/- instead of Rs. 26,44,544/-. Thus, there is an

1
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excess sanction of Refund of Rs.2,33,169/- to the respondent which is required to be
'

recovered along with Interest.

al" Refund Amount Refund Excess
Sanctioned(lnvoice Amount Refund

value) Admissible Amount
(5) (FOB sanctioned

Value) (7)
(6)

0

Net ITC -Adjusted toTurnover of Turnover
Zero rated of zero (3) turnover

supply(invoice rated (4)
value) supply
(1). (FOB_value

which is
lower value
(2)

27983490 20689612 3263650 2so 1o9

0

3. ln view of above facts, the Appellant/Department has filed the present
appeal on following grounds:

- Adjudicating Authority has considered Rs.2,79,83,490/- as Adjusted Total

Tu1110ver instead of. correct amount: of; Adjusted Total 'Turnover of

Rs.2,06,89,512/- in the prescribed formula. 'this has resulted into sanction of
excess refund of Rs.2,33, 169/-.

- 'T'he Adjusted Total Turnover is calculated consideri11,g FOB Value, which is

lower than Invoice Value, however) the same should be Invoice Value insleacl of
FOB value. Also, the· invoice value is applicable in calculating Acljuslecl total

turnover and not FOB Value in terms of Rule 89 (4) of CGST Rules, 201 7 read
with sub-section (112)of Section 2 of CQST-Act, 2017.

- Rule 89(4-) of the CGSTRules, 2017 prescribes the formula for computing the

a.dmissible amount.of refund of unutiliaed ITC on account of zero rated supplies
made without payment of tax. Same is reproduced as under :

Refund Amount = (Turnover of zero-rated supply of goods + Tw1wver of zero-
rated supply of services) x Net ITC + Adjusted total 'tw,1over

"Adjusted total 1ur110verJ) has been defined in clause (E) of Rule 89(1) of CGST

Rules, 2017 as under :

(E) "Adjusted Total 'Turnover" means the sum total of the value of-

(a) the turnover itt a State or a Union territory; as defined under

clause (112) ofsection 2, excluding the turnover of services;

- "Turnover tn state or turnover in Union territory" dsreferred to in the definition
of "Adjusted Total Turnover" inRule 89(4) has been defiited under sub-sect.ion
(1 12) ofSection 2 of CGST Act, 2017, as

"turnover in State" or "turnover in Union territory" means the aggregate value of
all taxable supJjlies (excluding the value of inward supplies on which lax is
payable by aperson on reverse charge basts) and exempt supplies made within
a State or' Union territory by a taxable person, exports of goods or services

. .

or both and inter-State supplies of goods or services or both made from the
State_ of' Unio11 te1'ritory by the said tctx.b.ble JJet'soii but excludes central (:cue,

State tax) Uniori terdto1-y tax, integrated tax and cess.

2
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;e-
- Further, para 8 of Notification No. 14/2022 - Central Tax dated 05.07.2022, in

Rule 89, (c) in sub-rule (4) has been amended where the following Explanation
has been inserted, namely:

- Explanation. - For the purposes of this sub-rule, the value of goods
exported out of India shall be taken aS

(i) the Free on Board (FOB) value declared in the Shipping Bill or Bill

of Export form, as the case may be, as per the Shipping Bill
and Bill of Export (Forms) Regulations, 2017; or

(ii) the value declared in tax invoice or bill of supply, whichever is less."

In view of above, the appellant/ department has made prayer as under:

z. To set aside the impugned order, wherein adjudicating authority has

erroneously sanctioned Rs.26,44,544/- instead of Rs.24,11,375/-, under
Section 54(3) of the COSTAct, 2017.

To pass an order directing the said original authority to recover and appropriate

the amount erroneously refunded of Rs.2,33,169/- (Rs.2644544/- 
Rs.2411375/-) with interest.

iii. To pass any other order(s) as deemedfit in the interest ofjustice.

Personal hearing:

1 8 e,,
$ «cwt, ..:a..-"",0"~,j)F.:.\.-~:~~1 red on behalf of the Respondent as authorised representative. During PH he11 •-~has)~ 1bmitted written submission dated nil. Further, he stated that two different~> --va./4/p export cannot be taken in formula. Once value of export is taken as per Rule 89(4),

-.::_;_th.~me should be taken for total adjusted turnover in the formula, which is clarified by .the

CBIC vide Circular No. 197/09/2023 dated 17.07.2023. The Respondent has mainly
contended that 

- They are engaged in exports of various goods and their entire sales during
the year as well during the period under appeal is exports sales only.

- That-during the month of April-2022 their exports FOB INR value was Rs.
2,79,83,490/- having foreign currency value of said goods at 3,71,159
USDsfor which detailed statement was submitted.

- That there is no difference in their value of goods exported in foreign
currency as well as in INR which are exactly matching with Shipping Bills
submitted alongwith their OST Refund application as under Rule 46 of
COST-Rules, 20.17.

- That the difference in the value of goods exported as worked out by the

appellant in the instant case is on account of consideration value of
exports considered by the respondent in books of account is at CIF basis
while in present appeal it taken at FOB basis. Being in partnership firm,
they mandatorily follow various accounting standards as notified by the
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Personal hearing was held on dated 31.08.2023. Shri Shakir V, Chauhan, C.A.



j.

0

C:1APPL/ADG/GSl:lt/143/2023

Central Goven1ment as the Companies (Accounting Standards) Rules,
. !' ~

2021.

- That from, reading para 4 7 of CBIC Circular No.125/ 44-/2019-GST Dated

18.09.2019, it is clear that it is applicable in the case when there is a
·'

difference in value of goods, which is applicable only in the case where
there is a difference in invoice value and shipping bill value.

- That in their case as they accounted for sales on CIF basis and the

appellant considered the FOB basis for the purpose of refund working
cannot be covered by the clarification given in para 47 of CBJC Circular
No.125/44/2019 dated 18.09.2019.

- 'That in their case the there is no difference in the value of gods as

declared in GST invoice and corresponding Shipping Bill exactly matched
due to the value of goods inforeign currency.

- 'That the formula devised in the para. 47 of the subject circular read with

Rule 89(4) of the COST Rules, 2017 does not applicable to them as it came
into effect from, July'2022 onwards, whereas their exports pertained to the
period of ApriZ:2022.

- 'That when their turnover of zero-rated supply of goods is reduced by

applying the rationale given in para 47 of the subject circular, then
· correspondingly their total adjusted total turnover should also be reduced

and ultimately there would be no any reduction in ref-urtd as alleged by the
appellant

That the appeal filed by department is. contrary to Point No.3 of CBIC

Circular ·No. 197/09/2023 dated 17.07,2023 and also not in conformity to
the provisions of Rle 89(4), thus merits rejection.

Discussions & Hidings

I have carefully gone through the facts of the case, grounds of appeal,

submissions made by -the Respondent and documents available on record. I

find that in the present case appeal is filed ,9gc1ihst impugned order wherein

refund of accumulated ITC due to export without payment of tax amounting. . . . I
to Rs.26,44,"544/- was sanctioned. The appellant/department in the present

appeal mainly contended that the Adjusted Total tu1·nover Is the "sum total of
1 ,

the value of the turnover in a state or a Union territory, as defined under clause

112 ofSection,2 of the CGST Act, 2017" I,e. Inclusive of. Zero Rated supplies

and Local supplles and the adjudicating authorlty has considered value of

zero rated supplies as per FOB Value inste,ad of Invoic;e Value; accordingly,

granted excess amount of refund of Rs.2,33,169/- to the Respondent.
; . ' . · ... , ~. ·. ·: . . '· . . . . . . ·. ' :

6. I refer para 4 of CBIC Circular NO.147/03/2021-GS1 dated 12-3
2021, wherein Board has given guidelines for calculatlon of adjusted total

turnover in an identical issue as under :

4
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4. The manner of calculation of Adjusted Total Turnover under sub-rule (4) of
Rule 89 of COST Rules, 2017.

4.1 Sub-rule (4) of Rule prescribes the formula for computing the refund of
unutilised ITC payable on account of zero-rated supplies made without
payment of tax. The formula prescribed under afore said proviso is
reproduced below, as under:

"Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero
rated supply of services) x Net ITC +Adjusted Total Turnover"

4.2 Adjusted Total Turnover has been defined in clause (E) of sub-rule (4) of
Rule 89 as under:

"Adjusted Total Turnover" means the sum total of the value of- (a) the turnover

in a State or a Union territory, as defined under· clause (.1.12) of section 2,
excluding the turnover of services; and (b) the turnover of zero-rated supply of
services determined in terms of clause (DJ above and non-zero-rated supply of
services, excluding- (i) the value of exempt supplies other than zero-rated ()
supplies; and (ii) the turnover of supplies in respect of which refund is claimed

under sub-rule (4A) or sub-rule (4B) or both, if any, during the relevant period.'

4.4 "Turnover in state or turnover in Union territory" as referred to in the
~e.finition of "Adjusted Total Turnover" in Rule 89 (4) has been defined under,,. -.i.~ Q/i'I;-_ ~
·N • CFNr, Pgs"_s+section (112) of Section 2 of CGST Act 2017, as: "Tumover in State or

£# %#i#$ }oer in union territory" means the aoore@ate vatue or an taxable supples
\¼ ;_::;;> ,,/f#J/uding the value of inward supplies on which tax is payable by a person' vo,s } .
". • of reverse charge basis) and exempt supplies made within a State or Union

territory by a taxable person, exports of goods or services or both and inter
State supplies of goods or services or both made from the State or Union
territory by the said taxable person but excludes central tax, State tax, Union 0
territory tax, integrated tax and cess"

4. 5 From the examination of the above provisions, it is noticed that "Adjusted
Total Turnover" includes "Turnover in a State or Union Territory", as defined
in Section 2(.1.12) of COST Act. As per Section 2(.112), "Turnover in a State or
Union Territory" includes turnover/ value of export/ zero-rated supplies of
goods. The definition of "Turnover of zero-rated supply of goods" has been
amended vide Notification No. 16/2020-Central Ta dated 23.03.2020, as
detailed above. In view of the above, it can be stated that the same value of
zero-rated/ export supply of goods, as calculated as per amended definition
of "Tumover of zero-rated supply of goods", need to be taken into
consideration while. calculating "turnover in a state or a union territory", and
accordingly, in "adjusted total tun10ver"for the purpose of sub-rule (4) of Rule
89. Thus, the restriction of 150% of the value of like goods domestically
supplied, as applied in "turnover of zero-rated supply of goods", would also

5
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apply to the value of "Adjusted Total Turnover" in Rule 89 (4) of the CGST

Rules, 2017.

4. 6 Accordingly, it is clarified that for the purpose of Rule 89(4), the value of

export/ zero rated supply of goods to be included while calculating "adjusted
total tu1110ver" will be same as being determined as per the amended
definition of ''Tu.111.over of zero-rated supply of goods" in the said sub-rule.

Applying the above clarification, the value of turnover of zero rated supply of
goods taken towards turnover of zero rated. supply of goods need to be
taken same value in adjusted total turnover for zero rated supply of goods
also in the formula,

7. Further, I find that as per definition of adjusted total turnover,
defined in clause (E) of sub-rule (4) of Rule 89, the adjusted total turnover

includes value of all outward supplies of goods and services made during the

relevant period including zero rated (export) supply of goods but exclude

O value of inward supplies which are liable to reverse charge. Thus, in the

formula prescribed under Rule 89 (4) of CGST Rules the value of zero rated

II •

turnover of goods comes at numerator as well as in total adjusted turnover
at denominator. In identical cases of refund the above Circular envisage to
adopt the same value of export/zero rated supply of goods in turnover of

zero rated , supply of goods as well as in adjusted total turnover in the,a«so
s",$srmula. In the present matter, the value of zero rated turnover is6$ ze

£.. $ stdered as FOB value as per shipping bill by the appellant/ department.t- # It~v,, ... ·.~ i~ Wever, the value of zero rated turnover in adjusted· turrtover is taken as
"vs

er GSTR 3B; which imply that turnover of zero rated supply in adjusted

0 total turnover is taken as invoice value. Apparently, thls result in adopting
two different values for same zero rated supply of goods, which I find is

factually wrong method and not in consonance with Circular above.
Therefore; I am of the considered view that the same value of zero rated

supply of goods taken as turnover of zero rated supp_ly of goods need to be
taken in adjusted total turnover also towards value of zero rated (export)
supply of goods.

8. Further; I · find that Appellant/Department has referred the
' '

Notification No. 14/2022-Central Tax dated 05.07.2022 issued by the CBIC
In the present appeal proceedings. The relevant portion of Notification is
reproduced as under :

G.SR... (E). -In exercise of the powers conferred by section 164 of the

Central Goods and Services Tax Act, 2017 (12 0f 2017), the Central

Government, on the recommendations of the Council, hereby males the
fallowing rules further to amend the Central Goods arid Setvices Tax Rules,
2017, namely:

6
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8. I the said rules, in rule 89, 

(c) in sub-rule (4), the following Explanation shall be inserted, namely: 

"Explanation. - For the purposes of this sub-rule, the value of goods

exported out of India shall be taken as -(i) the Free on Board (FOB) value

declared in the Shipping Bill or Bill of Export form, as the case may be,

as per the Shipping Bill and Bill of Export (Forms) Regulations, 2017;
· or (ii) the value declared in tax invoice or bill of supply, whichever is
less."

In the present matter I find that the Respondent has considered
the FOB value for the Zero rated Turnover in the RFD-01 i.e. refund
applications and the department/ appellant is not disputing about the same in

the present appeal. However, the department is disputing about the value of
adjusted total turnover only.

0

0

Also, as per Board's Circular No.197/09/2023-GST dated9.

17.07.2023, it has been clarified that consequent to Explanation having been

inserted in sub-rule (4) of rule 89 of CGST Rules vide Notification No.
14/2022-CT dated 05.07.2022, the value of the goods exported out of India

to be included while· calculating "adjusted total turnover" will be same as
. eg determined as per the Explanation inserted in the said sub-rule.
s1 M, •

/J":- ,c""' cu,,.,._,(½',,_ .'n '
69 %.
j #%#3oil? he respondent further contended that they are making 100% export• > »
i-.; ~_..,"~.,,

0
~~-.:.s_,'.!El~Jf.i'es and hence even if turnover of zero rated supply of goods is reduced

·Av

...,_*_J_p,..- erms of above Circular, proportionate reduction should also be made in

total adjusted total turnover and ultimately there will not be any reduction in
admissible refund amount. I find force in above submission also.

11. A close reading of para 47 of Circular No.125/44/2019-GST dated
18.11.2019 further reveals that lower value amount invoice and shipping bill
is to be taken for calculating eligible amount of refund and not for arriving
zero rated turnover at numerator in the formula. Therefore, i am of the
considered view that the same value of zero rated supply of goods taken in
turnover of zero rated supply of goods need to be taken in adjusted total
turnover also for arriving admissible refund. Consequently, if the shipping
value (FOB value) is taken as turnover of zero rated supply of goods, the
same value should be taken in adjusted total turnover towards value of zero

rated supply of goods and admissible refund should be determined
accordingly. In the grounds of appeal also the appellant has taken this value
towards adjusted total turnover.

7
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12. In view of the above discussions and Board's Circular No.
197/09/2023-:GST dated 17.07.2023; I find that the impugned order passer~

by the adjudicating authority is proper and as per the provisions of GST law.

Therefore, I do not find any reasons to interfere with the decision taken by
the adjudicating authority vide "impugned order" and accordingly, I reject the
appeal filed by the appellant/department.

31 41aati arr a4ftae 3rfl cfiT fcA qrt3#tr4t fansat?t
The appeal filed by the appellai1t/ depattinent stands disposed of in

above terms.

0
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